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United States Court of Appeals for the 
District of Columbia 


Supreme Court of the District of Columbia. 

Equity No. 60001. I 


John F. Moran, Receiver, Park Savings Bank, 


(Plaintiff, 


vs. 

Leo Schlosberg, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court ojf the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the [following 
papers were filed and proceedings had, in the abo^e-entitled 
cause, to wit: 

1 Amended Bill of Complaint. 

Filed Januarv 7, 1936. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity No. 60,001. 

John F. Moran, Receiver, Park Savings Bank, | Plaintiff, 

vs. 


Leo Schlosberg, Defendant. 

i 

To the Honorable Justice holding said Court: 

The plaintiff represents to this Honorable (Court as 
follows: 

i. 

The plaintiff, John F. Moran, as Receiver of the Park 
Savings Bank, alleges that he is the duly appointed, quali¬ 
fied and acting Receiver of said Park Savings Baifk, having 
been appointed as such by the Comptroller of the (Currency 
on July 13, 1933, under the authority of Section |298, Title 
5, Corporations, of the 1929 Code of Laws for tl^e District 


i 
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of Columbia, and section 5234 of the Revised Statutes of 
the United States (Section 192, Title 12, U. S. C. A.), and 
Section 300 of the 1929 Code of Laws for the District of 
Columbia, and that, as such Receiver, is now and has been 
since his appointment in actual physical possession of the 
assets of said Park Savings Bank; and, as such Receiver, 
brings this suit. 

II. 

That on the 30th day of August, 1909, incorporators of 
the Park Savings Bank filed Articles of Incorporation, 
which they had executed, entitled “Certificate of Incor¬ 
poration of Park Savings Bank,” and said Certificate was 
thereupon recorded in Volume (S), page 465, of the Record 
of Incorporations of the Probate Court of Jefferson 
2 County, State of Alabama, by order of the then Pro¬ 
bate Judge, in and for said State and County, and 
by the provisions of said “Certificate of Incorporation of 
the Park Savings Bank” said incorporators were au¬ 
thorized to carry on the business of banking as a Corpora¬ 
tion under the name “Park Savings Bank”. That the 
Charter aforesaid contained the following provisions: 

“The duration of the bank shall continue for a period of 
twenty years from the date of its incorporation, with the 
provision of extension from time to time as provided by the 
laws of the State.” 

III. 

That immediately upon the incorporation of the said 
Park Savings Bank as aforesaid, said institution opened 
an office for banking, established a banking office and pro¬ 
ceeded to engage in the business of banking in the City of 
Washington, District of Columbia, at which banking office 
and place of business in the District of Columbia it pro¬ 
ceeded to transact all of its banking business from said 
30th day of August, 1909, to the 30th day of August, 1929. 

IV. 

That under and by virtue of the express terms of said 
Charter, and the Laws of Alabama applicable thereto, said 
corporation was and became on the 30th day of August, 
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1909, subject to ali of the applicable provisions oil the laws 
of the State of Alabama, which said laws in part} provided 
as follows: 

Section 251 of the Constitution of the State of Alabama: 

: I 

“Every banking company shall be required to| cease all 
banking operations within twenty years from thb time of 
its organization, unless the time be extended by law, and, 
promptly thereafter, close its business; but after it has 
closed its business, it shall have corporate capacity to sue 
and shall be liable to suits until its affairs and liabilities 
are fully closed.” 

Code of Alabama (1928), Section 6383: 


“Banking Corporation May Extend Corporate Ex- 
3 istence. Any banking corporation or any corpora¬ 
tion engaged in doing a banking business whether 
organized under a general law or by a special act of the 
legislature, or otherwise, may from time to tinle, at any 
time before the expiration of the original term bf its cor¬ 
porate existence, extend its corporate existencej for such 
additional period it may desire, not to exceed 20 years, in 
the manner prescribed in the next following section.” 

“Method of Extending Corporate Existence. The Board 
of Directors shall pass a resolution that such extension is 
desirable and shall call a meeting of the stockholders in 
accordance with the provisions of Section 7002 ojf the Code 
to take action thereon, notice of which said meeting shall 
be filed with the state superintendent of bank^. If the 
holders in the larger amount in value of each class of stock 
having voting power shall vote in favor of such extension 
the proceedings shall be certified by the president and the 
secretary or cashier under the corporate seal, apd proved 
and acknowledged as in case of deeds to real Estate, and 
such certificate shall be filed with the superintendent of 
banks. If the proceedings and certificate are I in proper 
form the superintendent of banks shall endorse his ap¬ 
proval thereon, and thereupon the corporation slqall file the 
same in the office of the probate judge of the county where 
such corporation has its principal place of business; and 
upon such filing the corporate existence of such corpora¬ 


tion shall be deemed extended in accordance 


with said 


certificate. 7 7 
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Code of Alabama (1928), Section 7069 (identical with 
Section 3516 of the Code of 1907): 

4 ‘Corporations whose charters expire by limitation and 
which are dissolved by forfeiture, or by any other cause, 
except by judicial decree, exist as bodies corporate for the 
term of five years after such dissolution for the purpose 
of prosecuting or defending suits, settling their business, 
disposing of their property, and dividing their capital 
stock, but not for the purpose of continuing their busi¬ 
ness; and the directors shall be trustees thereof with full 
power to settle their affairs, collect their debts, sell and 
convey the property and divide the moneys and other prop¬ 
erty among the stockholders, after paying its debts; and 
may act under the by-laws of the corporation, prescribe the 
terms and conditions of the sales of the property of the 
corporation, sue for and recover the debts and property of 
the dissolved corporation, in the corporate name; and are 
jointly arid severally liable to its creditors and stockhold¬ 
ers to the extent of the property which may come into their 
hands. On application to the chancellor or judge or other 
court at the principal place of business of the corporation, 
such trustees may be continued for such length of time 
beyond such live years as may be necessary for the 
4 purpose in the section set forth.” 

V. 

The plaintiff avers that the board of directors of the 
Park Savings Bank did not pass a resolution that an ex¬ 
tension of its charter or corporate existence was desirable, 
either prior or subsequent to August 30, 1929, and said 
board of directors did not call a meeting of the stockhold¬ 
ers of the Park Savings Bank in accordance with the pro¬ 
visions of section 7002 of the Alabama Code to take ac¬ 
tion thereon, and said board of directors did not file a no¬ 
tice of any meeting for the purpose of extending the cor¬ 
porate existence with the State superintendent of banks of 
the State of Alabama; and the stockholders of said Park 
Savings Bank did not vote in favor of, or at all, at any time, 
for an extension of the corporate existence of said bank, 
and no alleged proceedings to effect that end were certified 
by the president and the secretaiy or cashier of said Park 
Savings Bank under its corporate seal, nor were any such 
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proceedings approved and acknowledged as in case of deeds 
to real estate, nor was any such certificate filed! with the 
superintendent of banks of the State of Alabama; and the 
superintendent of banks did not at any time endorse his 
approval upon any certificate of extension of the Corporate 
existence of the Park Savings Bank, or endorse his ap¬ 
proval of any proceedings as required by Sectiojn 6384 of 
the Alabama Code; and said Park Savings Bank did not 
at any time file in the office of the probate judte of the 
county where said Park Savings Bank was incorporated, 
or had its alleged principal place of business in the State 
of Alabama any proceedings and certificates endeavoring 
or purporting to extend the charter life or corporate exis¬ 
tence of said bank endorsed with the approval of ihe super¬ 
intendent of banks of the State of Alabama; and the plain¬ 
tiff further avers that the corporate existence of i the Park 
Savings Bank could have been extended j>nlv by a 
5 full and exact compliance with the provisions of 
section 6384 of the Alabama Code, and thatjthe board 
of directors and stockholders of said Park Savings Bank 
failed and refused to comply with each, every and all of the 
requirements of said section 6384, as set forth herein. 

VI. 

That on the 30tli dav of August, 1929, bv reason of the 
limitations contained in the charter of the Par|v Savings 
Bank, and in the laws of Alabama authorizing its cor¬ 
porate existence, the aforesaid charter of the Park Sav¬ 
ings Bank expired, except to the extent provided in the 
aforesaid Section 7069 of the Code of Alabama o|f 1928, no 
proceedings whatever having been taken for the | extension 
of said charter from the original period of twqntv years 
fixing the corporate existence of said corporation by law 
and its charter provisions. j 

vii. ! 

That after said date, August 30, 1929, the provisions of 
Section 7069 of the 1928 Code of Laws for the State of 
Alabama became applicable, and the corporation [thereafter 
existed as a corporation de jure for the purpose {)f liquida¬ 
tion only for a period of five years in accordance with the 
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terms of said statute. That thereupon, upon the terms of 
said statute (Section 7069 of the 1928 Alabama Code), the 
members of the Board of directors of said Park Savings 
Bank then holding office at the time of the expiration of 
said charter became and were trustees for the sole pur¬ 
pose of liquidating the affairs of said corporation, and to 
take over the assets and administer same as liquidating 
trustees for the benefit of the creditors and stockholders 
of said corporation. 

VIII. 

The plaintiff further avers that notwithstanding the 
expiration of the charter life and corporate exis- 
6 tence of said Park Savings Bank, as aforesaid, the 
stockholders continued subsequent to August 30, 
1929, to hold annual meetings and to purportedly elect di¬ 
rectors of said Park Savings Bank, and plaintiff avers that 
during the period August 30, 1929 to March 6, 1933 there 
were no changes in or additions to the alleged board of 
directors purported to have been elected by said stock¬ 
holders, and that until the plaintiff receiver was ap¬ 
pointed as such by the Comptroller of the Currency on 
July 13, 1933 there was no one in the position to bring 
suit for the recovery of trust funds of the depositors of 
the Park Savings Bank as hereinafter related. 


IX. 


i 

/ 


The plaintiff further avers that on, to-wit, the 16th day 
; of December, 1931, the defendant, Leo Schlosberg, was the 
/ owner of forty-five shares of stock of said Park Savings 
/ Bank and on said 16th day of December, 1931 said defen¬ 
dant left said certificates of stock with Robert S. Stunz, a 
purported vice-president and director of said bank, and on 
the 16th day of December, 1931 said Robert S. Stunz, 
through a mere bookkeeping entry on the books of the 
Park Savings Bank, and without realizing any proceeds 
in the transaction, illegally and wrongfully entered and 
gave a credit in the sum of $3,150.00 to the account of said 
defendant, Leo Schlosberg, in said Park Savings Bank and 
plaintiff avers that on, to-wit, the 19th day of December, 
1931, the said defendant withdrew $3,150.00 from his ac- 


\ 


\ 
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count in said Park Savings Bank, which withdrawal repre¬ 
sented the amount of the illegal and wrongful cifedit which 
had been placed to his account in the bank by skid Robert 
S. Stunz, vice-president and director thereof. 


X. | 

The plaintiff further avers that there 'vtas no au- 
7 thority in law for the Park Savings Banjq prior or 

subsequent to August 30, 1929, to use its fpnds or the 
funds of its depositors for the purchase of its j own stock 
from its stockholders, and plaintiff further ave|-s that the 
placing of said credit of $3150.00 to the account and the 
allowance of the withdrawal thereof bv the defendant as 
aforesaid was illegal and ultra vires and a wrongful use 
of the depositors’ money and immediately created and at¬ 
tached to said fund a trust for the benefit of the[depositors 
and other creditors of said bank. Plaintiff further alleges 
that said illegal credit of $3150.00 was made bj' reason of 
an alleged sale of said forty-five shares of Pa^k Savings 
Bank stock left bv said defendant with said i Robert S. 
Stunz, purported vice-president and director of! said bank, 
and plaintiff avers that said stock never was sjold, that it 
was still registered in the name of the defendant on the 
books of said Park Savings Bank when the bank closed on 
March 6, 1933; that neither the board of directors nor the 
executive committee of the bank authorized the use of the 
bank’s or depositors’ funds for the purchase of said stock 
from the defendant and that the use of the bhnk’s funds 
was an illegal and wrongful diversion of $3150.00 of the 
assets of the bank’s creditors. Plaintiff further avers that 
said transaction was concealed from the executive com¬ 
mittee and board of directors of the Park Savings Bank by 
said Robert S. Stunz, who kept said certificates of stock 
in his desk unknown to said executive committee and said 
board, and that the discovery of said transaction was not 
made until subsequent to March 15, 1933, within [three years 
of the time of the bringing of this action. 



XI. 

i 

Plaintiff further avers, in the alternative, that should 
it be determined that the Park Savings Bank continued as 
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a corporation until March 6,1933, with all the powers 

8 and authority granted to it bv its charter and certi- 
ficate of incorporation on August 30, 1909, that for 

more than five years prior to March 6, 1933 there were no 
changes or additions in the board of directors of said bank 
and no one in a position to bring this action until the ap¬ 
pointment of this Receiver and that by reason of the facts 

heretofore related and until the discoverv of this transac- 

%> 

tion the statute of limitations was tolled. 

XII. 

Plaintiff further avers that on December 16, 1931 said 
Park Savings Bank was, and ever since has been and now 

is whollv insolvent in that its assets w^ere and now are in- 

•/ 

sufficient to meet its liabilities and plaintiff further avers 
that the withdrawal of $3150.00 on December 19, 1931 by 
the defendant was an illegal and preferential withdrawal 
and payment which wrongfully preferred the defendant 
over the creditors of the insolvent Park Savings Bank. 

XIII. 

That after his appointment as Receiver and prior to the 
commencement of this action, plaintiff, as such Receiver, 
demanded the return of said sum of, to-wit, $3150.00, il¬ 
legally paid said defendant as aforesaid by said bank, but 
neither the whole, nor any part thereof, was returned to 
said bank, nor has the whole, nor any part thereof, been 
returned to plaintiff as such Receiver. 

XIV. 

The plaintiff alleges that he has no plain, adequate and 
complete remedy at law, and, therefore, invokes the aid of 
this court of equity on behalf of the depositors and credi¬ 
tors of the insolvent Park Savings Bank. 

The premises considered, plaintiff prays: 

I. 

9 That a writ issue out of this Honorable Court com¬ 
manding the defendant to appear and answer the 

exigencies of this Amended Bill of Complaint. 
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For an accounting as a trust fund of said sum of 
$3150.00. " I 

III. | 

That this Honorable Court enter an order in Ithis cause 
directing the defendant to return and pay over io the Re¬ 
ceiver of the insolvent Park Savings Bank the sum of, 
to-wit $3150.00, wrongfully withheld by said defendant, to¬ 
gether with interest at the rate of 6 per centum per an¬ 
num from the 16th day of December, 1931, to the date of 
said decree. 


IV. 


And for such other and further relief as to the Court 
may seem proper and the exigencies of the case may re¬ 
quire. 

JOHN F. MORAN, | 

Receiver, Park Savings Bank. 

J. BRUCE KREMER, I 

GEORGE B. SPRING STON, 

HERBERT M. BINGHAM, i 

Attorneys for Plaintiff. j 

District of Columbia, ss: 

John F. Moran, being first duly sworn, on oath, deposes 
and says that he has read the foregoing Amended Bill of 
Complaint by him subscribed and knows the contents there¬ 
of, and that the matters and things therein contained are 
true to the best of his knowledge, information and belief. 

JOHN F. MORAN, 

Receiver, Park Savinbs Bank. 


Subscribed and sworn to before me this 4th day of Jan¬ 
uary, 1935. 

JOHN L. CURTIN. 

(Seal) Notary Public , D. C. 

My commission expires November 25, 1938. 
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10 Motion to Dismiss Amended Bill. 

Filed January 22, 1936. 

*##*#*##■** 

Comes_ now the defendant, Leo Schlosberg, by his at¬ 
torney, and moves the Court to dismiss the Amended Bill 
of Complaint filed in the above entitled cause and for rea¬ 
son therefor savs: 

1. The Amended Bill fails to state a cause of action in 
equity, because the same shows on its face that the defen¬ 
dant has a full, adequate and complete remedy at law. 

2. Said Amended Bill fails to state a cause of action 
against this defendant, in that no allegation is made therein 
that this defendant acted either with actual knowledge, or 
under such circumstances as would impute knowledge to 
him, that the transaction alleged was other than a legal 
one, insofar as he was concerned. 

3. That the Amended Bill shows on its face that the fund 
here involved was paid this defendant more than three (3) 
years prior to the filing of the suit herein and the same is 
barred by the Statute of Limitations in force in the Dis¬ 
trict of Columbia. 

4. For other reasons apparent on the record, and which 
will be argued at the hearing hereof. 

ALFRED L. BENNETT, 

1 Attorney for Defendant. 

Memorandum of Court. 

Filed Februarv 1 1936. 

•/ 7 

* * #*###**=* 

1. I do not think the bill charges that the alleged sale of 
defendant’s stock was made or agreed to be made to the 

bank; at the most it charges that vice-president mis- 

11 appropriated the money of the bank with which to 
purchase defendant’s stock, and there is no allega¬ 
tion that defendant knew or had any cause to know of this 
misconduct. 

2. I think the statute of limitations began to run at the 
latest on the date defendant received the money, December 
19, 1931; the suit was filed November 9, 1935; therefore it 
is barred by the statute of limitations. See Hayden v. 
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Thompson , 71 F. 60, 70; Moran v. Altemus, Equity 57354, 
order signed May 7, 1935. 

February 1, 1936. 

JESSE C. ADKINS, 

Justice. 

Order Dismissing Amended Bill of Complhint. 

Filed February 10, 1936. 


* 




# 


* 




Upon consideration of the Motion of the defendant to 
dismiss the Amended Bill of Complaint filed herein, and 
the arguments of counsel had thereon in open Court, it is 
by the Court this 10th day of February, A. D., 1936. 

Adjudged, Ordered and Decreed that the Motion to Dis¬ 
miss the said Amended Bill of Complaint be and the same 
is hereby granted, and the said Amended Bill of Complaint 
is hereby dismissed, with costs, against the plaintiff. 

By The Court, j 

JESSE C. ADKIN^, 

Justice. 

The plaintiff objects and excepts to the abovd Order of 
Court which objection and exception is hereby allowed by 
the Court and hereby notes an apyjeal in open Court to the 
United States Court of Appeals for the District of 
12 Columbia. I 

JESSE C. ADKINijs, 

Justice. 


Assignment of Errors. 
Filed February 18, 1936. 


* 


•* 


* 


* 


# 


* 


1. The Court erred in dismissing the Amended Bill of 
Complaint and entering the decree of February 10, 1936. 

2. The Court erred in not holding that the defendant be 
required to repay the funds withdrawn by him which were 
illegally credited to his account. 

3. The Court erred in holding that the statute 
tions began to run December 19, 1931, and barred recovery 
in the instant case. 


of limita- 
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4. The Court erred in holding that lack of knowledge on 
the part of the defendant of the illegality of the transac¬ 
tion was a bar to plaintiff’s recovery. 

! J. BRUCE KREMER, 

GEORGE B. SPRINGSTON, 
HERBERT M. BINGHAM, 

H. DONALD KISTLER, 
Attorneys for Plaintiff. 

Designation of Record. 

Filed Februarv 18, 1936. 

*##*#****# 

The Clerk will include the following in the transcript of 
record for the Court of Appeals: 

1. Amended Bill of Complaint. 

2. Motion to Dismiss Amended Bill of Complaint. 

3. Memorandum Opinion of the Court. 

4. Decree Dismissing Amended Bill of Complaint. 

5. Assignment of Errors. 

13 6. This Designation of Record. 

J. BRUCE KREMER, 
GEORGE B. SPRINGSTON, 
HERBERT M. BINGHAM, 

H. DONALD KISTLER, 
Attorneys for Plaintiff. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 60001 in Equity, wherein John F. 
Moran, Receiver, Park Savings Bank, is Plaintiff and Leo 
Schlosberg is Defendant, as the same remains upon the 
files and of record in said Court. 
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In Testimony Whereof, I hereunto subscribe jmy name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of April, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

(Seal Supreme Court of the District of Columbia) 

By CIIAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6701. John F. Moran, Receiver, Park Savings Bank, 
Appellant, vs. Leo Schlosberg. United States Court of 
Appeals for the District of Columbia. Filed Api!. 18, 1936. 
Moncure Burke, Clerk. 
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IN THE 



No. 6701 ! 

. 

—, ■ — 

John F. Moran, Receiver, Park Savings Bank, 

Appellant, 

v. 

Leo Schlosberg, Appellee . 

BRIEF ON BEHALF OF APPELLANT 

.- 

I 

STATEMENT OF THE CASE 


The Park Savings Bank, a banking corporation or¬ 
ganized under the laws of the state of Alabama (R. 
p. 2) was closed by proclamation of the President of 
the United States on March 6, 1933, and thqreafter 
never reopened. On July 13, 1933, appellant John F. 
Moran was appointed Receiver of said bank by the 
Comptroller of the Currency of the United States and 
on January 7, 1936, appellant filed an amended bill 
(R. p. 1) in the court below against appellee, Alleging 
in substance as follows: 

That the Park Savings Bank was incorporated on 
August 30, 1909, and by its charter, and the Constitu- 
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tion and the Code of Alabama, its charter life and 
corporate existence for the purpose of engaging in the 
business of banking was limited to twenty years; that 
on August 30, 1929, the charter life and corporate 
existence of the Park Savings Bank expired by limi¬ 
tation (R. pp. 4, 5), no proceedings whatsoever having 
been taken by the bank for an extension of the char¬ 
ter life or corporate capacity for the business of bank¬ 
ing; that on August 30, 1929, the Park Savings Bank, 
under section 7069 of the Alabama laws, became and 
thereafter existed as a corporation de jure for the 
purpose of liquidation only for a period of five years 
(R. p. 5); that notwithstanding the expiration of the 
charter life and corporate capacity of said bank as a 
going concern, the stockholders continued, subsequent 
to August 30, 1929, to hold annual meetings and pur¬ 
ported to elect directors who continued to engage in 
the business of banking under the name of Park Sav¬ 
ings Bank until March 6, 1933. 

That on the 16th day of December, 1931, appellee 
was the owner of forty-five (45) shares of stock of 
said Park Savings Bank, and on said date appellee 
left a certificate of stock representing his ownership 
of said forty-five (45) shares therein with R. S. 
Stunz, a purported vice-president of said bank, who, 
on said date, through a mere bookkeeping entry on 
the books of said bank, and without realizing any pro¬ 
ceeds in the transaction, illegally and wrongfully en¬ 
tered and gave a credit in the sum of $3,150.00 to the 
account of appellee in said bank, who thereafter with¬ 
drew said $3,150.00 from his said account; that there 
was no authority in law for the bank either prior or 
subsequent to August 30, 1929, to use its funds or 
the funds of its depositors for the purchase of its 
own stock from the stockholders; that said illegal 
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credit of $3,150.00 was made by reason of an alleged 
sale of said forty-five shares of appellee’s stock, but 
in fact said stock was never sold and was stiJLl regis¬ 
tered in the name of appellee in said bank wlhen the 
bank closed on March 6, 1933. 

That the entire transaction was concealed fpom the 
executive committee and the board of directors of the 
bank by said Stunz who kept said certificate pf stock 
of appellee in his desk, unknown to said executive 
committee and said board of directors, and discovery 
of the illegal and wrongful transaction was nbt made 
until subsequent to March 15, 1933, within three years 
of the filing of this suit; that on December 16, 
1931, said bank was and ever since has been and 
now is wholly insolvent in that its assets were and 
now are insufficient to meet its liabilities; that for 
more than five years prior to March 6, 193^, there 
were no changes or additions in the board of directors 
of said bank and therefore there was no one iii a posi¬ 
tion to bring this action until the appointment of ap¬ 
pellant as receiver, and until discovery of th^ trans¬ 
action, which occurred subsequent to March ^.5, 1933. 

Appellee filed a motion to dismiss the amended bill 
of complaint (R. p. 10) which was granted (R. p. 11), 
the court having theretofore filed a memprandum 
holding: 

1. That the bill did not charge that appellee knew 
or had cause to know that the bank’s vice-president 
had misappropriated money of the bank with which 
to purchase defendant’s stock, and; 

2. That the statute of limitations began to run on 
the date appellee received the money, December 19, 
1931; the suit was filed November 9, 1935, hnd con¬ 
sequently was barred by the statute of limitations. 

Appellant excepted to the order dismissing the 


amended bill of complaint and perfected this appeal 
(R. p. 11). 

I ASSIGNMENT OF ERRORS 

1. The Court erred in dismissing the Amended 
Bill of Complaint and entering the decree of Febru¬ 
ary 10, 1936. 

2. The Court erred in not holding that the defend¬ 
ant be required to repay the funds withdrawn by him 
which were illegally credited to his account. 

3. The Court erred in holding that the statute of 
limitations began to run December 19, 1931, and 
barred recovery in the instant case. 

4. The Court erred in holding that lack of knowl¬ 
edge on the part of the defendant of the illegality of 
the transaction was a bar to plaintiff’s recovery. 

QUESTIONS PRESENTED 

1. Was appellee charged by law with knowledge 
that the Park Savings Bank was prohibited by statute 
from engaging in the business of banking subsequent 
to August 30, 1929? 

2. Was the bank’s Vice-President the agent of 
appellee for the purpose of the sale of the stock? 

3. Was the Statute of Limitations tolled until the 
bank closed on March 6, 1933. 

SUMMARY OF ARGUMENT 

I. The charter life of the Park Savings Bank ex¬ 
pired on August 30, 1929, and under the applicable 
Alabama statutes the bank’s assets were subjected 
first to the payment of the claims of creditors; said 
claims have not been paid in full; the Alabama stat¬ 
utes prohibited the payments made to appellee and 
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under the decision of this Court in Thompson\v. Park 
Savings Bank, et al., 77 Fed. (2) 955, appellee was 
charged by law with a knowledge of these facts and 
that the bank’s assets had been wrongfully diverted 
from its creditors to him as a shareholder. 

II. The bank’s Vice-President, Stunz, was appel¬ 
lee’s agent for the purpose of the sale of stbck; and 
the fraud of the agent is the fraud of the principal. 

III. The Statute of Limitations was tolled until 
March 6, 1933, when discovery of the illegal trans¬ 
action was made by reason of the bank’s closing. 
Until then no one was in a position to sue to rescind 
the illegal and prohibited transaction. 

ARGUMENT 

I. 

The charter life of the Park Savings Bankj expired 
on August 30,1929, and under the applicable Alabama 
statutes the bank’s assets were subjected first to the 
payment of the claims of creditors; said claims have 
not been paid in full; the Alabama statutes prohibited 
the payments made to appellee and under the decision 
of this Court in Thompson v. Park Savings bank, et 
al., 77 Fed (2) 955, appellee was charged by law with 
a knowledge of these facts and that the bank’s assets 
had been wrongfully diverted from its creditors to 
him as a shareholder. 

This Court in Thompson v. Park Savings ank, 77 
Fed. (2d) 955, after considering Section 251 of the 
Alabama Constitution of 1901 and Sections 6^83, 6384 
and 7069 of the 1928 Code of Alabama, and the Cer¬ 
tificate of Incorporation of the Park Savings Bank 
held at page 957: 
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“It thus appears that under the laws of Ala¬ 
bama, supra, the charter of the Park Savings 
Bank as a corporation entitled to do a general 
banking business expired on August 30, 1929. No 
proceedings, however, were undertaken to renew 
the bank’s charter, nor was it ever renewed.” 

The Court at page 959 continued: 

“Under the statutes of Alabama, the bank’s 
existence as a de jure corporation was continued 
for the period of five years following August 30, 
1929. The corporate powers of the bank, how¬ 
ever, during this period were limited to the liqui¬ 
dation of its affairs, and it was expressly prohib¬ 
ited from continuing a general banking business 
during this time.” 

The Court then noted that, notwithstanding the stat¬ 
utes and prohibitions contained in the Alabama laws, 
the bank continued to engage in the business of bank¬ 
ing, and, with respect to the controlling principle 
thereafter governing persons dealing with the bank, 
held: 

“The persons thereafter dealing with the cor¬ 
poration as depositors were charged with a 
knowledge of the terms of the corporate charter. 
The^r therefore knew, either actually or construc¬ 
tively, that the bank was not then authorized by 
its charter to proceed with a general banking- 
business. Therefore they are estopped to deny 
the legality of the bank’s actions and cannot hold 
the directors or stockholders liable individually 
or as partners.” 

Clearly the stockholders of the bank are subject to 
a more effective estoppel than mere depositors, and 
the law charging persons dealing with the bank with 
a knowledge of the prohibition respecting future con¬ 
duct of the banking business by the Park Savings 
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Bank should be applied even more stringently to 
stockholders because Section 6384 required action 
by the stockholders in order to extend tlje char¬ 
ter life and corporate existence of the bhnk for 
the future conduct of its business subsequent to 
August 30, 1929. Stockholders were not only |charged 
with a knowledge of the above section of tjhe Ala¬ 
bama Code but also with the terms of Section 7069, 
which provided that a corporation, such as the Park 
Savings Bank, whose charter expired by lijnitation 
and was thereupon dissolved, continued to ekist as a 
body corporate for a period of five years after such 
dissolution, whereby the directors became trustees for 
the purpose of suing and recovering the debts and 
property of the dissolved corporation and, as such, 
became jointly and severally liable to the corporate 
creditors and stockholders to the extent of t^e prop¬ 
erty which came into their hands. It follcjws that 
until all depositors were paid in full, stockholders, who 
received any assets of the Park Savings Ba^k subse¬ 
quent to August 30,1929, received such assets! in trust 
and said assets may now be followed and recovered 
by the bank’s Receiver on behalf of its creditors. 

Counsel for the Receiver in the case of Thompson 
v. Park Savings Bank, No. 6635, now pending in this 
Court on the second appeal in said case, have serious- 
lv urged to this Court in their brief that thi former 
opinion found in 77 Fed. (2d) 955, wherein tl^is Court 
evidently overlooked the words of dissolution con¬ 
tained in Section 7069 of the Alabama Code, which de¬ 
scribes the corporation as a “dissolved corpdration,” 
and wherein this Court announced the doctrine that 
persons thereafter dealing with the bank were charged 
by law with the knowledge of the terms of the corpo¬ 
rate charter and consequently knew, either ac nially or 
constructively, that the bank was not authorized by 


8 


its charter to proceed with a general banking busi¬ 
ness, be reversed. 

It is the position of the appellant that the stock¬ 
holders of the bank, who were under an active duty to 
take appropriate action for the purpose of extending 
the charter life and corporate existence of the bank 
for the continuance of its business, were charged with 
knowledge of the provisions of the Alabama statutes, 
including the provisions of section 7069, and said 
stockholders consequently knew, either actually or 
constructively, that the statutes provided first for the 
payment of creditors. 

Obviously, if the creditors of the bank are charged 
with constructive notice, shareholders must be charged 
with the same notice, but appellant contends that 
even in the absence of a rule of law charging credi¬ 
tors with notice, stockholders, being under a duty 
to act in relation to the bank’s charter, were subject 
to the doctrine of constructive notice of the statutes 
and were bound by reason of such knowledge. 

IL 

The bank’s Vice-President, Stunz, was appellee’s 
agent for the purpose of the sale of stock; and the 
fraud of the agent is the fraud of the principal. 

The Court below assigned as a reason for the order 
dismissing appellant’s amended bill of complaint that 
the bill did not charge that appellee knew or had rea¬ 
son to know that the bank’s Vice President had misap¬ 
propriated funds of the bank with which to purchase 
appellee’s stock. This ruling of the Court overlooked 
the Alabama Statutes which charged appellee with 
constructive notice that the bank’s funds were re¬ 
quired by law to be used for the prior payment of 
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the debts of creditors. Further, the Coujt below 
failed to notice the averment of paragraph 1|0 of the 
amended bill of complaint wherein it is set fbrth that 
there was no authority in law for the Park | Savings 
Bank, prior or subsequent to August 30, 1929, to use 
its funds or the funds of its depositors for the pur¬ 
pose of purchasing stock from its stockholders; that 
neither the Board of Directors nor the Executive 
Committee of the bank authorized the use o| the de¬ 
positor’s funds for the purchase of said stock; that 
said stock in fact never was sold but was registered 
in the name of the defendant when the bank closed on 
March 6, 1933; and the court failed to notice the 
averment of paragraph 9 of the amendeq bill of 
complaint which alleges that the transaction in ques¬ 
tion, whereby appellee received $3,150.00 of the de¬ 
positor’s funds, was effected, not through the mis- 
appropriation of the bank’s money by Stunz, as 
indicated by the Court below, but by an illegal and 
wrongful credit to appellee’s account in tjie bank, 
which credit was thereafter depleted by appellee by 
withdrawals effected against said account. 

The motion to dismiss admitted all the averments 
of the amended bill of complaint, consequently said 
motion admitted that the funds of the Park Savings 
Bank could not be used for the purpose of purchasing 
appellee’s stock, therefore Stunz in effecting the 
transaction, acted not as an agent of the bank, but as 
an agent of the appellee, Schlosberg. The rule of law 
in such case is that the bank had neither actual nor 
constructive notice of Stunz’ dealing on behalf of 
Schlosberg, that all of said dealings were on pehalf of 
appellee Schlosberg. On this point the leading case 
is American Surety Co. v. Pauly, 170 U. S. 1]33, 42 L. 
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Ed. 977, where Mr. Justice Harlan, delivering the 
Court’s opinion, says, at page 985: 

“Without stopping to consider whether each of 
the above cases was correctly decided, it may be 
observed that those relating to sureties in bonds 
given to corporations arose directly between the 
sureties and corporations represented by their 
boards of directors or by some of their officers 
acting within the authority conferred upon them; 
and that those relating to the liability of a prin¬ 
cipal by reason of the acts or representations of 
his agent arose out of the agent ’s acts or declara¬ 
tions in the course of the business intrusted to 
him. 

None of the cases cited embrace the present 
one. 1 In the first place, the procuring of a bond 
for O’Brien, in order that he might become quali¬ 
fied to act as cashier was no part of the business 
of the bank nor within the scope of any duty im¬ 
posed upon Collins as president of the bank. It 
was the business of O’Brien to obtain and present 
an acceptable bond. And it was for the bank, by 
its constituted authorities, to accept or reject the 
bond so presented. The bank did not authorize 
Collins to give nor was it aware that he gave, nor 
was he entitled by virtue of his office as president 
to sign, any certificate as to the efficiency, fidelity, 
or integrity of O’Brien. No relations existed be¬ 
tween the bank and the Surety Company until 
O’Brien presented to the former the bond in suit. 
What therefore Collins assumed in his capacity 
as president to certify as to O’Brien’s fidelity or 
integrity, was not in the course of the business 
of the bank nor within any authority he pos¬ 
sessed. He could not create such authority by 
simply assuming to have it. The circuit court of 
appeals speaking by Judge Lacombe, well said 
that there were many acts which the president of 
a bank may do without express authority of the 
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board of directors, in some cases bec4use the 
usage of the particular bank impliedly authorized 
them, in other cases because such acts we:'e fairly 
within the ordinary routine of his business as 
president; but that the making of a statement as 
to the honesty and fidelity of an employee for the 
benefit of the employee, and to enable tike latter 
to obtain a bond insuring his fidelity, was[ no part 
of the ordinary routine business of a bank presi¬ 
dent, and there was nothing to show thai by any 
usage of this particular bank such function was 
committed to its president. 

It must therefore be taken as between {he bank 
and the company that the former cafinot be 
deemed merely by reason of Collins’s relation to 
it, to have had constructive notice that he as pres¬ 
ident gave the certificate in question. 

The presumption that the agent informed his 
principal of that which his duty and the i nterests 
of his principal required him to communicate 
does not arise where the agent acts o:: makes 
declarations not in execution of any duty that he 
owes to the principal, nor within any authority 
possessed by him, but to subserve simply his own 
personal ends or to commit some fraud against 
the principal. In such cases the principal is not 
bound by the acts or declarations of the agent 
unless it be proved that he had at the tinje actual 
notice of them, or, having 
them, failed to disavow what 
said and done in his behalf. ’ ’ 

In the case of First National Bank v. Bust, 257 
Fed. 29, a third person dealing with the offiber of a 
national bank was similarly charged with thb knowl¬ 
edge of the lack of authority of the officer witlj respect 
to the use of certificates of deposit of the bai|ik. The 
Court said at page 30: 


received notice of 
was assumpd to be 
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“The record, therefore, showed indisputably 
that the defendants in error received the certifi¬ 
cates of deposit, knowing that they had been 
signed and issued by Holmes, and that he had 
used them in payment of his individual debt, and 
not in the business of the bank, for which he as¬ 
sumed to act. 

The defendants in error, this being true, took 
the risk, in accepting the certificates, of the au¬ 
thority of Holmes to sign them in its behalf. It 
is not disputed that it was within his power as 
president to sign certificates of deposit, when the 
money was deposited in the bank, as called for by 
the certificate. He had no actual authority to 
issue certificates in the absence of a contempo¬ 
raneous deposit of the money. His general 
powers would give him apparent authority, as to 
persons dealing with the bank, to act for the 
bank, in the issue of certificates of deposit, in all 
cases, whether the money was deposited or not. 
The principle, however, is confined to cases where 
he was not known to be acting in his own inter¬ 
est, and not in the interest of the bank. If the 
party dealing with him knew that he was acting 
in his own interest in the matter of the issuance 
of the certificates, and not in the business of the 
bank, then the party dealing with him was 
charged with knowledge of his want of authority, 
if he had none, and of his failure to deposit the 
mopey, as recited, if he so failed. If Holmes is¬ 
sued the certificates sued on without making a 
corresponding deposit in the bank, and if the de¬ 
fendants in error knew that lie used the certifi¬ 
cates, when issued by him, for his own advantage, 
as distinguished from that of the bank, then they 
were charged with knowledge of his want of au¬ 
thority to bind the bank by the issuance of the 
certificates, and could not recover on them. 

The record showing without conflict that the 
defendants in error did know that Holmes, in 
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issuing the certificates, was acting for jris own 
advantage, to pay his individual debt witfh them, 
the only question left for decision is [whether 
there was money deposited by Holmes! in the 
bank to cover the issue of the certificates. If 
none was deposited in fact, the defendants in 
error were charged with knowledge of tliat fact, 
and, from it, with Holmes 7 want of authority to 
bind the bank. Ohio Valley Banking & Thist Co. 
v. Citizens’ National Bank, 173 Ky. 640, ^91 S.W. 
433, 438; American Surety Co. v. Pauly, 170 U.S. 
133, 18 Sup. Ct. 552, 42 L. Ed. 977; Hier vl. Miller, 
68 Kan. 258, 75 Pac. 77, 63 L.R.A. 952; <t!lafm v. 
Farmers’ & Citizens’ Bank, 25 N.Y. 293^ Camp¬ 
bell v. Manufacturers’ National Bank, 67 N.J. 
Law, 301, 51 Atl. 497, 91 Am. St. Rep. 438; 
Amarillo National Bank v. Harrell (Tex. Civ. 
App), 159 S.W. 858; Bank v. American JD. & T. 
Co., 143 N.Y. 559, 38 N.E. 713.” 

It is the position of app e llant that appellee selecte d 
Stunz as his a*rent to effect the sale of appellee’s 
stock m the Park Savings Ba nk; t hat, by reason of 
such s^r^Tmnpappellee accepted, with the benefits of 
the transaction, all of the acts of Stunz, hi$ agent; 
that the transaction being adverse to the interests of 
the bank and its depositors, who were defrapded by 
reason thereof, the fact that Stunz was an dfficer of 
the bank did not constitute notice of such transaction 
to the bank so far as it was concerned, and the bank’s 
Receiver, on behalf of its depositors is now entitled to 
seek and effect restoration of all of the depositors’ 
money which appellee received by reason of the illegal 
conduct of his agent, Stunz. 


Knowledge or lack of knowledge of the illegality of 
the payment does not bar the Receiver from recover¬ 
ing from the person who has secured the illegal pay¬ 
ment. The point is analogous to cases wherd prefer- 
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ential payments have been made to depositors of na¬ 
tional banks either after the bank has committed an 
act of insolvency or where the payment was made in 
contemplation of insolvency. 

The rule is stated in the recent case of Nelson v. 
Lewis, 73 Fed. (2nd) 521, 523, where the court held: 

“If the financial condition of a bank is such 
that an actual act of insolvency is imminent, and 
the officers of the bank know or ought to know 
this condition, a payment to a creditor or deposi¬ 
tor is void if not made in the ordinary course of 
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business; an intent to prefer is presumed under 
such conditions, and as a rule the creditor and 
depositor need not know of the imminency of the 
act of insolvency. National Security Bank v. But¬ 
ler, 129 U. S. 225, 9 S. Ct. 281, 32 L. Ed. 682 ; 
Federal Reserve Bank of Kansas City v. Omaha 
Nat. Bank (C. C. A.), 45 F. (2d) 511; Parks v. 
Knapp, 29 F. (2d) 547 (C. C. A. 3); American 
Suretv Co. of N. Y. v. Jackson, 24 F. (2d) 768 
(C. a A. 9); Brill v. Mclnnes, 14 F. (2d) 306 (C. 
C. A. 8).” 

To the same effect is the case of National Security 
Bank v. Butler, 129 U. S. 223, where the court said at 
page 686: 

“The statute made it void, although there was 
no such view on the part of the Security Bank in 
receiving the transfer of the assets, and although 
there was no knowledge or suspicion at that time 
on the part of the Security Bank that the Pacific 
Bank was insolvent or contemplated insolvency, 
or \vas not doing business, or that its directors 
had voted to close it, or that application was to 
be made for a receiver; and although the trans¬ 
fer took place before the application was actually 
made to the comptroller for the appointment of 
a receiver.’’ 


That the bill is properly maintainable in equity is 
conclusively established by the rule annouhced in 
Clews v. Jamieson, 182 U.S. 461, where Mr. Justice 
Peckham, delivering the court’s opinion, at page 479 
stated: 

“All possible trusts, whether expressj or im¬ 
plied, are within the jurisdiction of the chancellor. 

The fact that the relief demanded is a Recovery 
of money only is not important in deciding the 
question as to the jurisdiction of equity. The 
remedies which such a court may give ‘depend 
upon the nature and object of the trust; some¬ 
times they are specific in their character, and of 
a kind which the law courts cannot administer, 
but often they are of the same general kind as 
those obtained in legal actions, being mere re¬ 
coveries of money * * *’ 

‘It often happens that the final relief, to be ob¬ 
tained by the cestui que trust consists in the 
recovery of money. This remedy the courts of 
equity will always decree when necessary, whether 
it is confined to the payment of a single specific 
sum, or involved an accounting by the trustee for 
all that he has done in pursuance of the trust, 
and a distribution of the trust moneys among 
all the beneficiaries who are entitled to share 
therein.’ 1 Pom. Eq. Jur., sec. 158. 

In cases where the equity doctrine of trusts 
has been extended so as to embrace other rela¬ 
tions of a fiduciary kind, while it may not be said 
that a court of equity possesses exclusive juris¬ 
diction, yet it is well settled that in such case 
there is so much of the trust character petween 
the parties so situated that the jurisdiction of 
equity, though not exclusive, is acknowledged. 1 
Pom. Eq. Jur., sec. 157. 

In 2 Story’s Eq. Jur. (12th ed.) it is stated, at 
section 975a, that in general a trustee is spable in 
equity in regard to any matters touching the 
trust. 
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In Oelrichs v. Spain, 15 Wall, 211, 288, the 
court remarked that there being an element of 
trust in the case, that element, wherever it ex¬ 
isted, always confers jurisdiction in equity.’’ 

III. 

The Statute of Limitations was tolled until March 
6, 1933, when discovery of the illegal transaction was 
made by reason of the bank’s closing. Until then no 
one was in a position to sue to rescind the illegal and 
prohibited transaction. 

The statute of limitations is not available as a de¬ 
fense because there were no changes by addition to 
the board of directors of the Park Savings Bank for 
at least five years preceding March 6, 1933, when the 
bank closed. 

Assuming that the cause of action will lie in equity, 
Cleivs v. Jamieson, 182 U. S. 462, 479, upon the 
principle that it is for the recovery of trust funds 
wrongfully paid over to appellee, the leading case on 
the statute of limitations is Schilling v. Par man, et at., 
35 Fed. (2nd) 780, which, although a directors’ liability 
case, contains an able discussion of the rule as fol¬ 
lows: 


“ There is, however, some confusion in authori¬ 
ties as to whether the statute of limitations be¬ 
gins to run in favor of the directors at the time 
the excess loan is made, or not until there is a 
loss to the bank or a change in the management. 
It is said by Mr. Justice Pitney in Corsicana Na¬ 
tional Bank v. Johnson, 251 U. S. 86, 40 S. Ct. 
82, 64 L. Ed. 141, that the cause of action against 
an offending director accrues at the time the loan 
was made, and the bank is not required to wait 
the maturity of the note or the liquidation of the 
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borrower’s estate before bringing a suit]. The 
statement of the learned justice, although it does 
not seem to have been necessary to a decision of 
the case before the court, is of course enti tled to 
very great respect. If, however, the statute of 
limitations commences to run regardless | of the 
circumstances, at the time of the loan, it will en¬ 
able the directors of a bank to escape liability 
for their wrongful acts if they remain in (control 
of the bank during the time prescribed [by the 
statute. Directors are not trustees of an Express 
trust, but they are trustees of an implied or re¬ 
sulting trust, created by operation of law qn their 
official relation to the bank. Cooper v. mill (C. 
C. A.), 94 Fed. 582. Their possession and con¬ 
trol of the bank is the possession and control of 
their cestui que trust. As long as that :'elation 
exists, there can be no assertion of an Adverse 
claim by the bank, or a suit brought to (remedy 
the wrong. 

As at present advised, I am of the opinjon that 
the better doctrine is that in equity the (statute 
of limitations will not run in favor of thb direc¬ 
tors of a bank who have the control and manage¬ 
ment of its affairs while they remain in control. 
National Bank of Commerce v. Wade iC. C.), 
84 F. 10; Rankin v. Cooper (C. C.), 149 F. 1010.” 

The same line of reasoning was adopted by the 
court in Rankin v. Cooper , et al., 149 Fed. 1010, an 
equity action charging the directors, who had control 
of the corporation until a Receiver was appointed, 
with common law liability for negligence and viola¬ 
tions of the national bank act. In refusing tb apply 
the statute of limitations the court there said, at page 
1015: 

“As to the statute of limitations, I have come 
to the conclusion that it does not apply, [because 
the case in my opinion falls under the exceptional 
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circumstances referred to by Sanborn, J., in 
Cooper v. Hill, 94 Fed. 582, 36 C. C. A. 402, 
circumstances under which a court of equity will 
permit a suit to be maintained notwithstanding 
the statute (see pages 590, 591 of 94 Fed., pages 
410, 411 of 36 C. C. A.), and also because at the 
time of the commission of the wrongful acts in 
question and afterwards, until the appointment 
of a receiver, the defendants who were concerned 
therein constituted a majority, if not the whole, 
of the board of directors, and that in consequence 
of their having full control of the corporation no 
suit could be brought to redress the alleged griev¬ 
ances until a receiver was appointed. See Judge 
Thayer’s opinion in Cockrill v. Abeles, 86 Fed. 
505* loc. cit. 512, 30 C. C. A. 223, 230.” 

In National Bank of Ccmmerce of Tacoma, Wash., 
v. Wade, et al., 84 Fed. 10, the bank brought suit 
against its president, vice president, and cashier, who 
were likewise directors of the bank, for violations of 
the national bank act. The suit was in equity, and in 
disposing of the defense of limitations the court said, 
at page 15: 

“* * * The statute of limitations of this state 
provides that the right to commence an action 
upon a contract or liability, express or implied, 
which is not in writing, and does not arise out of 
anv written instrument, is barred after three 
years from the time the cause of action accrued. 
But it must be remembered that at the time of 
making the loans which caused the losses com¬ 
plained of the defendants were the managing of¬ 
ficers of the bank. I hold that in cases of this 
nature the statute of limitations will not begin 
to run so long as the cestui que trust is under 
thb control or influence of the trustee (2 Perry, 
Trusts (3d Ed.), Sec. 864, p. 512; 2 Pom. Eq. 
Jur., Sec. 1089), and, as this suit was commenced 
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within three years from the time when the defend¬ 
ants gave up control of the bank to their success¬ 
ors, it is not barred by the statute of limitations. 
Demurrer overruled. ’ ’ 

CONCLUSION 

The attention of the Court is directed to ‘;he fact 
that the cases of Moran v. Bolgiano, Moran v. Oakley 
and Moran v. Johnson, Nos. 6737, 6738 and 6786 in 
this Court, have been consolidated for hearing and 
argument with the instant case. Other than dhtes and 
amounts the only difference in the instant cjase and 
the other cases is that in the latter cases the appellant 
Receiver has added an allegation in the bills to the 
effect that by placing the stock with Stunz, thq bank’s 
Vice President, the appellees in the latter cases there¬ 
by made Stunz their agent for the purpose of the sale 
of the stock. 

It is respectfully submitted that the decree of the 
Court below should be reversed in all four cases which 
have been consolidated for argument and considera¬ 
tion by the Court. 

J. Bruce Kremer, 

George B. Springston, 

Herbert M. Bingham, 

H. Donald Kistler, 

Attorneys for Appellant^. 

921 Tower Building, j 
Washington, D. C. 
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APPENDIX 

Section 251 of the Constitution of Alabama pro¬ 
vides : 

“ Every banking* company shall be required to 
cease all banking* operations within twenty years 
from the time of its organization, unless the time 
be extended by law, and promptly thereafter, 
close its business; but after it has closed its busi¬ 
ness, it shall have corporate capacity to sue and 
shall be liable to suits until its affairs and liabili¬ 
ties are fully closed.” 

Section 3481 of the 1907 Code of Alabama provides: 

44 General powers of corporations—Every cor¬ 
poration organized under Article 1 of this chapter 
shall have the following powers: 

(1) Time limit.—To have succession by its cor¬ 
porate name for the period limited in the certifi¬ 
cate of incorporation, and when no period is lim¬ 
ited, perpetually; except that corporations formed 
for the purpose of carrying on the business of 
banking shall not be extended beyond twenty 
years from the date of their organization, unless 
renewed or extended as in this chapter provided.” 

The Certificate of Incorporation of the Park Sav¬ 
ings Bank contained the following provision: 

“Eighth. The duration of the bank shall con¬ 
tinue for a period of twenty years from the date 
of its incorporation, with the privilege of exten¬ 
sion from time to time as provided by the laws of 
the State.” 

The 1928 Code of the State of Alabama contained 
the following provisions: 

“Section 6383. Banking Corporation May Ex¬ 
tend Existence. Any banking corporation or any 
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corporation engaged in doing a banking business 
whether organized under a general law or by a 
special act of the legislature, or otherwise, may 
from time to time, at any time before the (expira¬ 
tion of the original term of its corporate exist¬ 
ence, extend its corporate existence for such addi¬ 
tional period it may desire, not to exceed 20 
years, in the manner prescribed in the next fol¬ 
lowing section.” 

“Section 6384. Method of Extending Corporate 
Existence. The Board of Directors shall pass a 
resolution that such extension is desirable and 
shall call a meeting of the stockholders in accord¬ 
ance with the provisions of section 7002 of the 
Code to take action thereon, notice of which said 
meeting shall be filed with the state superinten¬ 
dent of banks. If the holders in the larger! amount 
in value of each class of stock having voting 
power shall vote in favor of such extension the 
proceedings shall be certified by the president and 
the secretary or cashier under the corporate seal, 
and proved and acknowledged as in case pf deeds 
to real estate, and such certificate shall be filed 
with the superintendent of banks. If the pro¬ 
ceedings and certificates are in proper form the 
superintendent of banks shall endorse his ap¬ 
proval theron, and thereupon the corporation 
shall file the same in the office of the (probate 
judge of the county where such corporation has 
its principal place of business; and upon sbch filing 
the corporate existence of such corporation shall 
be deemed extended in accordance with $aid cer¬ 
tificate.” 

Section 7069 of the 1928 Alabama Code provides: 

“Corporations whose charters expire jby limi¬ 
tation and which are dissolved by forfeiture, or 
by any other cause, except by judicial decree, 
exist as bodies corporate for the term) of five 
years after such dissolution for the purpose of 
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prosecuting or defending suits, settling their 
business, disposing of their property, and divid¬ 
ing their capital stock, but not for the purpose of 
continuing their business; and the directors shall 
be trustees thereof with full power to settle their 
affairs, collect their debts, sell and convey the 
property and divide the moneys and other prop¬ 
erty among the stockholders, after paying its 
debts; and may act under the by-laws of the cor¬ 
poration, prescribe the terms and conditions of 
the sales of the property of the corporation, sue 
for and recover the debts and property of the 
dissolved corporation, in the corporate name; and 
are jointly and severally liable to its creditors 
and stockholders to the extent of the property 
which may come into their hands. On application 
to the chancellor or judge or other court at the 
principal place of business of the corporation, 
such trustees may be continued for such length of 
time beyond such five years as may be necessary 
for the purpose in the section set forth.” 
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BRIEF ON BEHALF OF APPELLEE' 


STATEMENT OF THE CASE 

i 

The statement of the case set forth in appcjllant’s 
brief, substantially presents the facts alleged | in the 
amended bill of complaint. j 

To the amended bill, appellee filed a motion j to dis¬ 
miss, which was granted, the court holding (R. p. 10): 

“1. I do not think the bill charges that the al¬ 
leged sale of defendant’s stock was made or 
agreed to be made to the bank; at the most it 
charges that vice-president misappropriated the 
monev of the bank with which to purchase de- 
fendant’s stock, and there is no allegation tjhat de¬ 
fendant knew or had any cause to know jof this 
misconduct. 


“2. I think the statute of limitations began to run 
at the latest on the date defendant received the 
money, December 19, 1931; the suit was filed No¬ 
vember 9, 1935; therefore it is barred by the stat¬ 
ute of limitations. See Hayden v. Thompson, 71 
F. 60, 70; Moran v. Altemus, Equity 57354, order 
signed May 7, 1935. ” 


QUESTIONS PRESENTED 

Thus, the questions presented to this Court are: 

1. Does the amended bill allege sufficient facts to 
show that appellee agreed to or intended to make a 
sale of his stock to the bank? 

2. Does the three-vear statute of limitations bar the 
action? 


ARGUMENT 

I. 

The action is not maintainable in equity as the appel¬ 
lant had a plain, adequate and complete remedy at 
law. 

It is the contention of the appellee herein that the 

bill does not state a cause of action cognizable in 

equity. The appellant seeks only a money judgment. 

The fact that one of the prayers of the bill requests an 

accounting of a trust fund does not change the cause 

stated. The amount claimed is a liquidated sum and 

is definitelv identified. 

•/ 

In Burroivs v. Niblack, 84 Fed. Ill, which involved 
the question of the unlawful purchase by a bank of 
its stock under a section of the revenue statutes pro¬ 
hibiting the same, the court said that though the pur- 
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chase was beyond the powers of the bank and thje cor¬ 
porate act was void from the beginning, the money 
being unlawfully paid out, the bank had an immediate 
right of action to recover it in an action of assutyipsit, 
and “it was not necessary to go into equity lior to 
offer a return of the stock”. 

There are no facts charged in the bill which frvould 
constitute the money received by the appellee a| trust 
fund, and the appellant cannot justify his proceeding 
in equity, unless a showing is made that the legal rem¬ 
edy would be unavailing to him, and that the aid of a 
court of equity is required to enable him to obtdin the 
satisfaction of his demand. 

The bill does not indicate that it would be futile to 
sue at law for the amount claimed or that the defend¬ 
ant is insolvent, or that the usual remedy at law (would 
be ineffectual. Our courts have always hel<jl that 
whenever a court of law is competent to take cognizance 
of a right, and has the power to proceed to a judgment 
which affords a plain, adequate and complete remedy, 
the plaintiff must proceed at law, because the defend¬ 
ant has a constitutional right to a trial by jury. |(Hepp 
v. Babin , 19 How. 271, 15 L. ed. 6*33; TIuzard v.\ Hous¬ 
ton, 119 U. S. 401, 30 L. ed. 451.) j 

It is submitted that the mere fact that this chse in¬ 
volved the Park Savings Bank, the charter life of 
which it is alleged had expired, in accordance \yith the 
statutes of the State of Alabama, or that the funds 
received by the appellee were the result of an illegal 
and wrongful “bookkeeping entry” by the then vice- 
president of the bank, does not justify the denomina¬ 
tion of these funds as a “trust fund” in the h&nds of 
the appellee herein, and certainly does not invest a 
court of equity with jurisdiction to compel its return, 
when a court of law could afford complete reliei. 
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II. 

The bill does not allege sufficient facts to charge the 
appellee with knowledge that the funds received by 
him 1 were misappropriated by Stunz or illegally 
provided by him. 

The facts surrounding the transaction are contained 
in paragraph 9 of the bill. A reading thereof will 
disclose that the mere averment is made that the ap¬ 
pellee being the owner of forty-five shares of stock of 
the Park Savings Bank, did, on the 16th day of De¬ 
cember, 1931, leave the certificates with Robert S. 
Stunz, the purported vice-president and director of 
the bank, and thereafter Stunz, through “a mere book¬ 
keeping entry on the books of the Park Savings Bank” 
gave a credit in the sum of three thousand one hun¬ 
dred fifty dollars ($3150.00) to the account of the ap¬ 
pellee, which was subsequently withdrawn by him. 

It cannot be contended that these facts are sufficient 
to charge the appellee with the intention or agreement 
that the sale of his stock was to be made to the bank 
itself. ; It is submitted that there can be no recovery 
from this appellee of the amount received in connec¬ 
tion with such transaction, unless the definite allega¬ 
tion is made that he was knowingly a party to the 
making of the illegal bookkeeping entry to his account 
by Stunz. It should be noted that no specific allega¬ 
tion is made in the bill, as to the exact status of Stunz 
in relhtion to the appellee. The allegation is made, 
however, that Stunz was the vice-president of the 
bank, and necessarily he could not, therefore, be acting 
as the agent for this appellee, unless it is specifically 
charged that he acted under instructions from appel¬ 
lee, or with the latter’s knowledge and consent. 

The alleged fact that the charter life of the corpora¬ 
tion had expired under the Alabama statutes is not 


enough to constitute the entire transaction illegal in¬ 
sofar as the appellee is concerned. 

In defining the status of the Park Savings lj3ank, 
this Court in Thompson v. Park Savings Bank, 77 
Fed. (2d) 955, said: 

‘‘The action of the bank in continuing the bank¬ 
ing business after August 30, 1929, was ultra 
vires, but this did not have the effect of dissolving 
the corporation, for such a dissolution in invitum 
could be effected only by appropriate action of the 
State of Alabama. So long, therefore, as Ala¬ 
bama took no action to dissolve the corporation, 
it continued to exist, notwithstanding the fact that 
the conduct of its business as a general banking 
corporation was ultra vires. Lehman, Durr & 
Co. v. Warner, 61 Ala. 455; Force v. Age-Tferald 
Co., 136 Ala. 271, 33 So. 866; Snider’s Son?’ Co. 
v. Troy, 91 Ala. 224, 230, 8 So. 658,11 L. R, A. 515, 
24 Am. St. Rep. 887; Morawetz, Private Corpora¬ 
tions, Vol. 2, Sec. 1002, P. 963r” 

Thus, as long as the bank continued to exist, the 
placing in the hands of the vice-president thereof of 
the stock of the appellee without the allegation that it 
was intended or agreed at the time to have the same 
sold to the bank itself, is not sufficient to charge this 
defendant with actual or constructive knowledge of 
the fact that there was subsequently an illegal or 
wrongful credit made. 

At the most, as stated bv the court below, thb fact 

that the vice-president who, it must be assumed was 

clothed with authoritv to act for the bank at thb time 

%/ 

of the transaction with appellee, subsequently misap¬ 
propriated the money of the bank with which tq pur¬ 
chase appellee’s stock, would not render appelleejliable 
in the absence of any allegation that the appellee knew 
or had anv cause to know of such misconduct bn the 
part of Stunz. 
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III. 

The bill on its face shows that this action is barred by 

the statute of limitations. 

It appears that the appellee received the money on 
December 19, 1931. Suit was not filed until November 
9, 1935. 

The courts have consistentlv held that courts of 
equity are bound to enforce the bar of the statute of 
limitations, unless facts are alleged which toll the 
same. 

Curtis v. Connly, 257 U. S. 260, 66 L. ed. 222. 

Hurdle v. Am. Sec. & Trust Co., 59 App. D. C. 58. 

Hayden v. Thompson, 71 Fed. 60. 

The bill attempts to have the statute tolled by al¬ 
leging that Stunz concealed the transaction from the 
executive committee and board of directors of the bank 
by keeping the certificates of stock in his desk, and 
further that for more than five years prior to the clos¬ 
ing of the bank there were no changes in the board of 
directors of the bank, and in consequence there was 
no one in position to bring the action until the ap¬ 
pointment of the receiver. 

Thb courts have universally held that the fraudu¬ 
lent concealment of a transaction giving rise to a 
cause of action, must be that of the party sought to be 
charged in order that the statute may be tolled. This 
principle is so elementary it is not considered neces¬ 
sary to cite authority in its support. 

In this connection, the bill alleges concealment of 
the transaction by Stunz, but no facts are alleged con¬ 
necting this appellee with such concealment or placing 
him in any relationship with Stunz, which would im¬ 
pute knowledge to him either actually or constructively 
of the conduct of Stunz in this regard. 
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Perhaps the leading case on this subject is jhat of 
Hayden v. Thompson , 71 Fed. 60. Many of the ques¬ 
tions raised in this suit are discussed at some length 
by the court in that case. There the bar of the statute 
of limitations was relied upon by a defendant who was 
a stockholder but not a director or officer of an in¬ 
solvent corporation, from whom it was sought to re¬ 
cover dividends unlawfully paid. It also was con¬ 
tended that the cause of action did not accrue uhtil the 
discoverv of the fraud, and that the same wis con- 
cealed until the receiver was appointed for the bank. 

After a discussion of the difference between Express 
trusts and implied trusts created by operation of law, 
and the effect of the statute of imitations upoh them, 

the court said (p. 70): 

■ 

“Nor can he escape on the ground that tlje frau¬ 
dulent misappropriation was not discovered until 
the receiver of the bank was appointed. We re¬ 
frain from considering or expressing an Opinion 
upon a case in which a director or stockholder, 
who knew or ought to have known the financial 
condition of the bank, aided or permitted tjhe mis¬ 
appropriation of this fund, and then averted sus¬ 
picion from the true state of facts, and concealed 
the cause of action by false reports anc. state¬ 
ments, until that question shall be properly pre¬ 
sented by pleadings or proofs. This defendant 
was not a director. The bill alleges that I the di¬ 
rectors and some of the defendants knew tjhe con¬ 
dition of the bank, and concealed the cause of 
action which accrued by the misappropriation of 
this fund, but it nowhere alleges that this defend¬ 
ant either had knowledge of or concealed these 
facts. So far as this record shows, he received 
his dividend in good faith, in the honest belief that 
he was justly entitled to it. The reason of the 
rule that the time limited by the Statute for the 
commencement of an action for fraud shall not 
commence to run ivhile the defendant conceals it 
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is that he ought not to he permitted to take ad¬ 
vantage of his own wrong. Neither the reason 
nor the ride has any application to a cause of ac¬ 
tion which is fraudulently concealed from the par¬ 
ties in interest by third persons. The fraudulent 
concealment of the defendant alone will delay the 
running of the statute. Pratt v. Northam, 5 
Mason 95, 112, Feci. Cas. Xo. 11,376; Simmons v. 
Baynard, 30 Fed. 532; Stevenson v. Robinson, 39 
Mich. 160. The result is that an action at law to 
recover this dividend of $120.00, which was paid 
to Hall in 1886, would have been barred before 
this suit was commenced, and by analogy this suit 
cannot be maintained against him. Xor can it 
be Successfully maintained that the cause of action 
to recover any part of this fund first arose after 
the receiver was appointed, and when it was first 
discovered that the other assets of the bank were 
insufficient to pay its debts. When the fund was 
misappropriated, the wrong was done, and the 
right of recovery was complete.’’ (Italics sup¬ 
plied.) 

In addition, the bill in paragraph 9 thereof charges 
that “on the 16th day of December, 1931, said Robert 
S. Stunz, through a mere bookkeeping entry on the 
books of the Park Savings Bank” gave the above de¬ 
scribed credit to the account of the appellee in said 
bank, and that thereafter the funds were withdrawn 
bv him from his account in said Park Savings Bank. 
Clearly, therefore, the bank through its then officers, 
directors and employees, had actual knowledge of the 
transaction on that date. 

In the leading case on this subject, Curtis v. Connly, 
257 UJS. 260, 66 L. ed. 222, a suit brought by a re¬ 
ceiver of a bank to recover from former directors of 
the bank losses sustained bv it bv reason of wrongful 
dividends and improper loans, the court held that the 
statute of limitations applied, and that the bank was 
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bound by the transactions appearing npon its 
The court, speaking through Mr. Justice Holmes, said: 

4 4 This suit is brought upon the common law 
right of the bank to recover for acts that dimin¬ 
ished its assets. Therefore, the question is 
whether the bank’s claim is barred. The bank, 
of course, must be charged with knowledge of 
what appeared upon its books. It owned them; 
its stockhoders had a right to inspect them, Guth¬ 
rie v. Harkness, 199 U. S. 148, hence it woulc. seem, 
as suggested by the District Judge, that so far as 
concerns investments of a kind that National 
Banks are not allowed to make, the bank was 
charged with knowledge from the beginning and 
can found no claim upon them now.” | 

It is further submitted that the attempt to h^ve the 
statute tolled by reason of the allegation that there 
were no changes in the board of directors of the 
bank, is clearly untenable and without merit insofar 
as appellee is concerned. If the officers of the bank 
declined to bring the action, resort should have been 
had to the directors, and if they in turn refused, any 
stockholder could have maintained such an action on 
behalf of the bank. | 

ANALYSIS OF APPELLANT’S ARGUMENT 

I 

Appellant ’s contention that the appellee was charged 
by law with knowledge that the bank was prohibited 
by statute from engaging in the business of bjanking 
subsequent to August 30, 1929, is without merit; 
firstly, because, as above stated, there is no allegation 
that the sale of the appellee’s stock was made or 
agreed to be made to the bank, and secondly, because 
this Court in Thompson v. Park Savings Bank\ et al 
supra, held that the bank was at least a de facto cor- 



portation after August 30, 1929, and to the date of its 
closing in 1933. 

Further, the attempt to constitute the bank’s vice- 

president, Stunz, as appellee’s agent for the purpose 

/ 

of making the sale of the stock is without foundation 
because such relation is not alleged in the bill. 

The averment in paragraph 10 of the bill, “that 

there was no authority in law for the Park Savings 

Bank, subsequent to August 30, 1929, to use its funds 

or the funds of its depositors for the purchase of its 

own stock from the stockholders”, is not admitted by 

the motion to dismiss as contended by appellant. It 

is submitted that the motion onlv admitted facts well- 

•/ 

pleaded, and certainly if there was a provision in the 
statutes of the State of Alabama which prohibited this 
purchase, it should have been pleaded. However, in 
view of the appellee’s contention that there is nothing 
in the bill to indicate that it was his intention to sell 
the stock to the bank, the averment is not material. 

The cases cited by the appellant, to-wit, American 
Surety Company v. Pauly, 170 U. S. 133, 42 L. ed. 977, 
and First National Bank v. Rust, 257 Fed. 29, in sup¬ 
port of the theory advanced that the bank had neither 
actual nor constructive notice of their vice-president’s 
dealing on behalf of appellee, and that, therefore, all 
of such dealings were on his behalf, clearly do not sus¬ 
tain this point. A reading of both of these decisions 
shows that the courts had in mind the elementary legal 
principle that the principal is not bound by the acts or 
declarations of the agent, unless it be proved that he 
had at the time actual notice of them. However, it is 
reiterated that the bill herein does not allege facts con¬ 
stituting the relationship between the appellee and 
Stunz as that of principal and agent, and for that rea¬ 
son this theory is inapplicable. 
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The appellant seeks to draw an analogy between 
the case here and cases where preferential payments 
were made to depositors of banks after an act of insol¬ 
vency had been committed or where the payment was 
made in contemplation of insolvency. The statement 
is made by him in support of this theory, that (knowl¬ 
edge or lack of knowledge of the illegality of tlfLe pay¬ 
ment does not bar the receiver from recovering from 
the person who has secured the illegal payment. As 
authority for this contention the case of Nelson v. 
Lewis, 73 Fed. (2d) 521, is cited. A reading jof this 
case discloses that it was a suit brought by the receiver 
to recover money withdrawn and securities exchanged 
by a customer of the bank for his deposits in thje bank, 
prior to insolvency. The court held that even though 
the pledge of securities was ultra vires and viid, the 
payments received by the depositor were not illegal 
preferences and the receiver could not recover. It 
was stated that there was no presumption of J knowl¬ 
edge of insolvency and that the transaction wajs made 
in the 1 ‘ordinary course of business,’’ the court hold¬ 
ing at Page 524: 

“The appellants say it constituted a purchase of 
the securities, the consideration being the closing 
of the account, or the canceling of the indebted¬ 
ness of the bank to them. Whether or not the 
transaction constituted a purchase, what occurred 
on April 3 was in furtherance of the desirk of the 
appellant to close his account. If appellant was 
willing to take securities in place of cash, which 
cash he could have had if he had desired io make 
the bank sell its securities below their book value, 
he should not now be obliged to refund their 
value, especially since no knowledge of insolvency 
is shown, and since, in any case, the paymjent was 
received in the ordinary course of business.” 
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The case of National Security Bank v. Butler, 129 
XL S. 223, also cited, is likewise not applicable, as this 
case also holds that there must be either actual knowl¬ 
edge of the act of insolvency or facts imputing con¬ 
structive notice. 

As to the question of the statute of limitations bar¬ 
ring this suit, it should be pointed out that notwith¬ 
standing the fact that the lower court stated in its 
memorandum opinion as its reason for holding that 
the stathte began to run at the date the appellee re¬ 
ceived the money, and cited as its authority, the case of 
Hayden v. Thompson, supra, the appellant in his brief 
makes no attempt to distinguish the questions there 
decided from the issue here involved, nor does he even 
suggest that the principle there enunciated is not de¬ 
cisive herein. On the contrary, he completely ignores 
that case. 

The point made by the appellant that the statute of 
limitations is not available as a defense to this appel¬ 
lee because there were no changes or additions to the 
Board of Directors for the Park Savings Bank for at 
least five years preceding March 6, 1933, when the 
bank closed, has no bearing whatsoever upon the case 
at bar. In each of the cases cited by appellant as au¬ 
thority for this contention, it will be noted that the 
suits were against directors of the banks to enforce 
liability against them, and the decisions are based on 
the fact that the defendants, being in control of the 
bank’s affairs, could not take advantage of inaction 
for which they alone are responsible. This is the 
principle announced in Schilling v. Parman, 35 Fed. 
(2d) 780; Rankin v. Cooper, 149 Fed. 1010, and in 
National Bank of Commerce v. Wade, 84 Fed. 10. The 
rulings in these cases are based upon the elementary 
principle of law that, “No one can profit by his own 


wrong. 


It certainly cannot be contended in this case that any 
act of the appellee caused or could have causjed the 
failure to file the suit within the prescribed tinie, and, 
therefore, it is submitted that the statute of limitations 
bars this action. 


CONCLUSION 

The attention of the court is respectfully directed, 
as in the appellant’s brief, to the allegation iriade in 
the cases of Moran v. Bolgiano, Moran v. Oakl|ey and 
Moran v. Johnson, Nos. 6737, 6738 and 6786, in this 
Court, which were consolidated by the appellant for 
hearing and argument with the instant case, to | the ef¬ 
fect that by placing the stock with Stunz, the bank’s 
vice-president, the appellees in those cases thereby 
made Stunz their agent for the purpose of the sale of 
the stock. If this allegation is considered material by 
the court, it is respectfully submitted, that the £ame is 
not contained in the bill filed in the instant case . 

It is respectfully submitted that the decree of the 
court below should be affirmed. 


Alfred L. Bexxet^, 
Attorney for Appellee. 

729 Fifteenth Street, 
Washington, D. C. 


